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TO THE HONORABLE JUSTICES OF THE COURT OF APPEALS: 

 COMES NOW Appellant Esequiel Perez, by and through Appellant’s attorney of 

record, Jeffrey D. Parker, and, pursuant to the provisions of Texas Rules of Appellate 

Procedure 38, et. seq., files this brief on appeal. 

STATEMENT OF THE CASE 
 
 Appellant was indicted in the 52nd Judicial District Court of Coryell County, 

Texas with the second degree felony offense of Aggravated Assault with a Deadly 

Weapon in cause number FAM-06-18503, and with the third degree felony offense of 

Assault on a Public Servant in cause number FAM-06-18502. 

 On January 8, 2007, Appellant entered pleas of guilty to both offenses before a 

jury (V R.R. 2-3).  After the presentation of sentencing evidence, the jury was instructed 

to find, and did find, Appellant guilty of both offenses (V R.R. 105-108).  The jury 

returned a punishment verdict in cause number 18,503, Aggravated Assault with a 

Deadly Weapon, of three years incarceration in the Texas Department of Criminal 

Justice—Institutional Division, with a $3,000.00 fine (Id.).  In cause number 18,502, 

Assault on a Public Servant, the jury returned a punishment verdict of five years 

incarceration in the Texas Department of Criminal Justice—Institutional Division, no 

fine, and the jury recommended community supervision to the court (Id.). 

 Appellant gave written notice of appeal at the conclusion of the sentencing hearing 

(V R.R. 110). 
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ISSUES PRESENTED 

ISSUE NUMBER ONE:  Did the trial court commit reversible error in admitting a 
videotape showing Appellant committing a criminal offense after a plea of guilty 
to that criminal offense had been entered by Appellant? 

 
 
 

STATEMENT OF FACTS 

 On January 9, 2007, Appellant was adjudged guilty of the felony offenses of 

Aggravated Assault with a Deadly Weapon and Assault on a Public Servant (V R.R. 106-

109).  According to the testimony of the witnesses at trial, those offenses occurred on 

July 2, 2006, in Gatesville, Coryell County, Texas (V R.R. 12-84). 

 The testimony at trial was that on the morning of July 2, 2006, Appellant began 

drinking beer at eight o'clock in the morning.  Sonia Useda, the victim of the aggravated 

assault with a deadly weapon, testified that Appellant struck her with his hands and put a 

knife to her neck some time after Appellant arrived back home after 10 o'clock that 

evening.  The cause for fight was never stated.  Appellant, who was drunk at the time, 

told Useda that she was going to die.  At one point during the struggle, Useda hit 

appellant with her knee, grabbed the knife from Appellant, threw it behind a refrigerator, 

and ran out of an open window of the residence.  Once outside, Useda ran down the street 

screaming.  Appellant then caught up with Useda and continued beating her in the middle 

of the street (Id.). 

 It was at that point when a Gatesville, Texas police officer happened upon the 

scene, Officer Chadwick J. Thompson.  Useda ran towards Officer Thompson, her shirt 

covered in blood.  The officer thereupon attempted to detain Appellant, at which time, 
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Appellant began struggling with the police officer.  Appellant then attempted to strike the 

officer, though the officer was able to avoid the punch.  Another officer arrived, and a 

Taser weapon was used to subdue Appellant.  Subsequently, Appellant was successfully 

detained and arrested for the assault on Useda, as well as the assault on Officer 

Thompson.  Officer Thompson had suffered minor injuries as a result of the struggle 

(Id.). 

 The struggle between appellant and the officers was captured on videotape, a 

portion of which was played for the jury over the objection of defense counsel (Id. at 28). 

 

SUMMARY OF THE ARGUMENT 
 
 The trial court abused its discretion when it overruled Appellant’s objection under 

Texas Rule of Evidence 403 in admitting a videotape showing Appellant committing the 

criminal offense of assault on a public servant after Appellant had entered a plea of guilty 

to that offense. 

 

ARGUMENT 
 
ISSUE NUMBER ONE:  Did the trial court commit reversible error in admitting a 
videotape showing Appellant committing a criminal offense after a plea of guilty to 
that criminal offense had been entered by Appellant? 
 
 The trial court committed reversible error when it admitted a videotape showing 

Appellant committing the criminal offense of assault on a public servant after a guilty 

plea to that offense had already been entered by Appellant.   

 After a jury was sworn in these cases, the indictments against Appellant were read 
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for purposes of having Appellant enter a plea before the jury (V R.R. 2-3).  At that time, 

Appellant entered a guilty plea to both the aggravated assault charge and the assault on a 

public servant charge (Id.).  After the trial court confirmed that it was Appellant’s desire 

to enter guilty pleas to both offenses, the trial court informed the jury it was accepting 

Appellant’s pleas and would proceed to sentencing (Id. at 8).   

 The State called Sonia Useda, the victim of the aggravated assault, to testify as to 

the facts surrounding the assault (V R.R. 12).  The State then called Officer Chadwick J. 

Thompson to the stand (Id. at 17).  Officer Thompson testified to the events of evening as 

he recalled them, including the struggle with Appellant (Id. at 20-23).  The State then 

offered for admission as evidence a videotape made at the time of the assault on Officer 

Thompson’s in-car video system (Id. at 28).  Defense counsel objected to the admission 

of the videotape under Texas Rule of Evidence 403 (Id.).  Specifically, counsel objected 

to the playing of a videotape depicting the events in question as Appellant had already 

admitted his guilt in committing the offense, and thus the playing of the videotape would 

be needless presentation of cumulative evidence (Id.). 

 Rule 403 states that “[a]lthough relevant, evidence may be excluded if its 

probative value is substantially outweighed by the danger of unfair prejudice, confusion 

of the issues, or misleading the jury, or by considerations of undue delay, or needless 

presentation of cumulative evidence.”  Tex. R. Evid. 403 (West 1998). 

 The trial court conducted the balancing test required by Rule 403, and it concluded 

that “since the issue of punishment is before the jury, that the tape is probative with 

regard to appropriate punishment for the offense and is not substantially more prejudicial 

 4



 

than it is probative” (V R.R. 29). 

 A trial court normally has broad discretion in deciding whether to admit or 

exclude evidence.  Mozon v. State, 991 S.W.2d 841, 847 (Tex. Crim. App. 1999).  In 

reviewing a trial court's balancing test determination under Rule 403, an appellate court is 

to reverse the trial court's determination “rarely and only after a clear abuse of 

discretion.”  Id. (quoting Montgomery v. State, 810 S.W.2d 372, 389 (Tex. Crim. App. 

1990)). 

 In this case, the trial court committed reversible error by abusing its discretion in 

admitting the videotape over the objection of defense counsel.  By playing a videotape 

which showed the actual offense to which Appellant had already admitted guilt, the State 

was not attempting to aid the jury in its decision regarding sentencing, but was rather 

presenting the videotape simply for it’s shock value.   

 If Appellant had specifically denied an allegation made by the State, then the 

videotape would be admissible to impeach Appellant’s claims.  Otherwise, the videotape 

was cumulative evidence whose admission was for the purpose of obtaining a greater 

sentence and thus should have been excluded.  Appellant should be granted a new 

sentencing trial before a jury in both cases in order to overcome the prejudicial effects of 

admitting the videotape. 

 

PRAYER 

 Appellant prays that this Court reverse the judgment of the trial court, order that 

the admission of the videotape in question is improper, and order a new jury trial in both 
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cases solely for purposes of sentencing, and for any and all other relief to which 

Appellant may be entitled. 

 No oral argument is requested or needed. 

       Respectfully submitted, 

 
 
 
       _________________________________ 
       JEFFREY D. PARKER 
       Lead Counsel For Appellant 
       Post Office Box 415 
       Belton, Texas  76513-0415 
       Telephone (254)939-8373 
       Facsimile (866)574-2048 
       State Bar Number 24008648  
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CERTIFICATE OF SERVICE 

 
 This is to certify that on August 20, 2007, a true and correct copy of the foregoing 
document was delivered to Appellant by first-class United States mail at the address 
indicated above; and, to the State of Texas by and through it’s representative indicated 
above, by facsimile transmission to (254)865-5147, in accordance with Texas Rule of 
Appellate Procedure 9.5. 
 
 
 
       _________________________________ 
       JEFFREY D. PARKER 
 
 

 


